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On Augusi 7. 2003. I)a\ e Raker, Vice President for Law and Public Policy of EarthLink, 
Inc , Donna N .  Lampen. and [he t i i id?rs ig~ed,  both of Lanipert & O'Connor P C., met wlth 
Cliairnian Michael Powell and Chi-isloplicr Libenelli. Legal Advisor to Chairman Powell, to 
discuss the ahokc-referenced procerdings 

Eailhlink discussed i t s  1iosiiioii descr~bed 111 documents previously filed in the above- 
rercrcnced dockets EartlilLiiik desci.il)cd i t s  experience as a nmjor Independent high-speed 
Inieniet sen ice pro\ idcr (ISP) d c l n  ermg DSL-based Imemet access lo hundreds of thousands of 
coiIsunicrs in i l i e  U S Deinonsiraiing the Imponalice of customer choice i n  DSL-based service 
prn\,idcrs, J%-lhLink explaimd 11i;it i t  jus t  [his b'eek woti the J D. Power and Associates Award 
Fol 1-11~lies1 Customer S ~ I I S ~ ; K I I O I I  Ainong lligh-Spced lnlemet Service Providers and won the 
same award i n  2002 4 copy oftlie Earilil-ink prcss release i s  attached hereto, and was 
disirihuled titiring tlic meeiiiig 

EarthLink explained lion iI uses Ihe FCC's fariffing process i n  conjunction with 
cc~iiiiiirt~cial negouaiioiis ~ i n d  coiiiracicial arrangeiiiciirs for non-reylaled infoniiation sen'ices. 
F;i i~IiLii~k also discus~cd opcraiioiial issiics. noting thal \ V I N I C  relatioiisliips with some carriers 
are good. issiies such :IS diseii ininatioii. s l~ i i i i i i in~ .  unreasonable delay. and anticoinpelittve 
pricing issties do arise Eai~tIil.mk a l w  eniphasized that 11. like inany ISPs: is a i  a critical juncture 
I-cyrdiiig bioadband oTTeriii:s aiid llial ai1 FCC decisioi i  iliai ~mpedes  11s in~csinient in 
bro;idb.md 1SP ser\'ices and q > p l i c a t  ions 0 1  tha t  inqioses legal unccna~iitv would be coiltray io 



[gLampert & O’connor, P.C. 
Paj-re Prcscnlalion ~ August 8. 2003 

Pdge 2 

the continued deployiiicnt. ; i i lop~ioi i  and quality of broadband information services and Internet 
access 

Ew~liLiiik slressed 11131 infomialion scrvices should not be regulaled and expressed 
siipporl for an FCC policy that coi i t i i iued to foster information services competition. EanhLink 
3150 agrecd Ihat  the FCC should v e k  to s~icaiiiline regulation as markets and technology 
cliaiises, a n d  noted that d ie  FCC has di i ip le  authority 10 change its approach under Title XI to rely 
inore on enfoIccment I-ather than Lpecific iegulatory proscriptions. To highlight the current 
icgulaiory iequircnients, EarthLiiih pro\ idcd Chaimian Powell and Mr Libertelli a copy of the 
altaclied “Suniniary of FCC’s Computer lnquiry Requirenients,” which has been previously filed 
I J I  the ahor e-refercnccd dochets EarrhLink esplaiiied that an enforc,eiiient-centric approach 
could provide effective de~crrence i o  anticompctitive practices EarthLink urged that what the 
FCC ciiimot do. Iiome\’er, I S  abi-ogalc the public interest mandate to check anticompetitive 
conduct Pri\ ate carria_ee cannoi  bc a “green light” for unreasonable and discriminatory 
condilioiis EaidiLinh also cxplai i ied that discIiiniiiation in BOC transmission service offenngs 
\A ould nesat i~~cly impact and  h s i r a r e  Ido l -mt lon  service inbestmen1 and competition, 

EarthLink emphasized that Ihc use of Title 1 authonty as some Bell Operating Companies 
(BOCs) h a \ c  proposed would cicate substantial lesal and regulatory uncertainty. Not only is the 
Coiiiniission’s aulhority to iise Title I uncerlaiii, the FCC would need lo establish an entirely new 
iiiechanisin and poteiit ial asgrieved pallies and the FCC would be without the benefit of decades 
of enforcement piecedent Ear~hLiiik also stiessed that  there is a strong risk that the novel use of 
Title I would be o\ ctiuiiied. as there may he no legillmate nexus for the proposed exercise of 
l i t le  1 authority Finally, EaihLink discusscd the complex issues that would arise with a shift of 
BOC DSL serviccs from Title I1 to Title I authonty. i n c l u d i n ~  cost allocation issues and the 
proccss of transition from tariffins 

Pursuant io the Comm~ssion’s Rules. six copies of this letter/nienioraiidum are being 
piovided to you for iiiclus~on i n  the public iccord in each of the above-captioned proceedings. 
Should )/oo lia\’e any qucstions. plcase conlacl ine 

Sincerely 

f l  
Mark J O’Connor 
Counsel for Eai-thLink, lnc 

CC Cliaii ininn h4icliacl Po\\ ell 
Chiislopher Liheitelh. Esq 
Qu nl e\ 
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EARTHLINK 1 I I G H  SPEED INTERNET SERVICE RANKED 

ASSOCIATES 
14IGI'IES'T IN CL-STOblEK SATISFACTION BY J.D. PO\VER AND 





l l c  fdln\~,ii1g chart tlcsci.ihes curi cn1. signllicant CO/JJ,JU/C,J / / J < / u / I . I ,  rcquii.cniciits, 110th procctlural and suhstaiitivc. dcsigiicd to 
~~roiiiotc iiiforniaLioi1 S C ~ I C C S  coiiipcrition as sct forth i n  the FCC’s rules. policy and prcccdcnt Each requirement aiid a detailed 
tlcscription is sct foith, citations arc abhrcvialcd Tor ease o f  reference although rcquireiiicnts havc heeii discussed and enumerated iii 
11ia11y di ffcrciit FCC orders aiid court decisions spanning decades 

while goui ided i n  Title II principles that havc successfully fostered infomiation Sen’iccs competition, ~ O J J J p i e r  /1i(/r(r/T precedent 
has presented a challengc in interpretation and enforcement The array of ordcrs and decisions, the level of BOC discretion in 
iiilerprctiiig thc requircnicnts, and court rcniands have coiiirihutetl to uncertainty aiid coniusioil regarding Ilic requircineiits and I i a e  
snnietinics crcalcd di nicultics for the FCC aiitl Inromiation Service Providers (“ISPs”) iii administration and cnrorcement 

1 COMPUTER I1 Structural  Separation Kequirenlcnts (Applicable to facilities-hascd comnioii carriers also ofrering 
i i ifoniiation scrvices) 

G i c  Requirement 
Traiisniissioii service niust be offered 
aeliarrately from 111 fomiatioii seivice 

77 FCCZd384,475(1980),  IhFCCRcd741X,J39 
( 2 n n 1 ) . 4 7 ~ ~ ~  6 64 702 

. For BOCs, as dominant carriers, the 
separate transmission service must be 
offered via tariff 

77FCCZd384,475(1980);  IbFCCRcd7418,ll7 
42-44 (2001) 

Description 
9 Facilitics-based coninion carriers niust offer to competitive TSPs uiiderlyng 

transmission capacity on thc same terms and conditions as to affiliated ISPs 
Transport separated from content; no content control 
Rcquiremeiit is grounded in Titlc 11, Section 202; FCC’s resale requirements also 
mandate that wireline common carriers provide telecommunications services to 
competitors (60 FCC 2d 261(1976), 83 FCC 2d 167 (1980)) 
Common carriers may provide information services through a separate corporate 
entity 
While BOCs can market tclecoinmunications services with enhanced (Information) 
services, the telecommunications service component must be offered separately to 
competitive ISPs 
Terms must be tariffed and non-discriminatory as between affiliated and 
competitive ISPs 
Terms of service are subject to pre-effective regulatory review, including pricing, 
other terms of service 

1 . 
- 

1 
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II COMPUTER 111 Comparably Efficient Interconnection (“CEI”) Equal Access Requirements (Applicable to the BOCs) 

____.__~~ ~ ~~ 

p i c  Kcqiiirenient I Description 
’ I liiterracc functionality I - The BOC must make availablc staiidardiLcd liardwarcisortware interfaces to 
I 

104 FCC 2d 958, 1040 (1986) 14 FCC Rcd 4289, 
4298 (1999) 

4 Technical characteristics 

, IO4 FCC 2d 958, 1036, 1041 (1986), I4 FCCRcd 
4280,4298 (1099) 

5 .  Installatinil, maintenance and repair 

104 f’CC 2d 958. 1041 (1986). 14 FCC Rcd 4289, 
’ ! 4298(1990) 

APRIL 30, 2003 P A R l l ~  PRESENTATION or EARTHLMK, MCI AND AOLTIMEWARNER, CC D O ~ K L T N O ~  02-33,95-20,98-10 

unregulated markets as well as that BOC and noli-BOC lSPs pay the same amounts 
for the underlying BOC teleconiiiiunications scrvices 

Technical characteristics (including bandwidth, bit rates, bit error rates, delay 
distortions and reliahility issues such as mean time between failures, etc.) of 
transmission service must be equal for all TSPs 
Ensures that competitive ISPs receive telecommunications services equal in quality 
to those which the BOCs’ customers receive 

Time periods for installation, maintenance and repair camer’s ISP and otlier lSPs 
must be the same 
Ensures that competitive lSPs can offer their customers support services equal in 
quality as BOC customers receive 

1 

9 

1 

9 



availability 

1 

I 4299 ( 1099) 
104 f C C  2d 958, 1041 (1986). 14 FCCRcd4289 

scrviccs 

The BOC CEI offering must be fully operational and available to competing lSPs . 

8 Miiiimiratinn of transport costs 

’ in4 FCC 2d 058. i n w  1042 (imm. 1 4  IKC R C ~  

42R9.4290 i l999) 

19 
! liilcrestcd lSPs  

Rccipieiits o f  CEI;  Availability to All 

I 104 FCC 2d 958, 1042 (1986), 14 FCCRcd 4289, 
4299 (1999) 

that date for purposcs of TSP testing and resolution of prohlcins, allowing 
opport~inity to develop, tcst and resoIvc any tcchiiicdl issues 
Ensures that non-BOC ISP is not put at a conipelitivc disadvaiitagc by a BOC 
initiating service before the BOC makes interconnection available to the 
competitive ISP 

Camers must make “good faith” and nondiscnrninatory efforts to minimize the 
ISP’s costs of transport bctweeii carricr and 1SP offices, including demonstrating 
what stcps they will take to rcduce transport costs for competitors 
Ensures that BOCs cannot requlre coinpetitivc ISPs to purchase unnecessarily 
expensive methods of interconnection with the BOC 

Carners may not restrict the availability of CEI services to any class of custoniers 
or competitors 
Ensures that BOCs do not engage in anticoinpetitive teaining with one competitive 
ISP and against others 

1 

I 

I 

1 
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Ill COIII/’CITL/Z 111 CEI Prnccdural Requirements (Applicable to the BOG) 

104 FC(‘2d 958, 1064, 1065-1066(1986), 2 FCC 
3035 ’ I5O (19xx’l, 

~ Rcd I (19RR) 
! 

12 BOC must offer ONA elements (Basic 
~ Service Elcments (“BSEs”), Basic Serving 
1 Arraiigeinents (“BSAs”), Conlplenleiitary I Nelwork Scrvices (“CNSs”), Ancillary 
1 i Network Services (“ANSs”)) under tariff 

and carricr ISP can only purchase elements 
under tari Ff 

! 
i 

-~ -. ~~ ~- ~~~ ~~~ 

Basic Requjrcment 1 yescriptinn 
I Wch PostiiiR of C,EI nlans Provides writteii exnlanation of comD1iaiice with CEI and the telecommunications 

tlie carricr’s TSP or would be useful to lSPs 
ONA i s  “technology-neutral” policy not prescription of a particular network 
arch tccture 

Requires BOC to offer ONA services on “equal access” and nondiscnrninatory 
basis and subject to regulatory (federal or state) junsdiction and review 
BSAs are fundamental tariffed switching and transport services that allow ISPs to 
communicate with their end-user customers through the BOC network 
BSEs are optional unbundled fcatures that an ISP may require or find useful; also 
defined as building blocks ISPs need to provide servicc 
CNS are optional unbundled basic service features that an end-user may obtain 
from a carner to access or receive an enhanced service 

9 

. 
1 

9 

I 

14 I F K  Kcd 42R9,4297 (1999) 

~ i n4  F C C Z ~ W ,  I O ~ ~ ( I ~ ~ ~ ) , Z F C C R ~ ~ ~ O ~ S  
! 
1 

( I987), 3 FCC R c d  I I S O  ( 1988), 4 FCC Rcd I 
(I9RF.). 5 TCC R c d  3084,3087 (1990) 

1 scrvices used by BOC-afliliatcd ISP;; providcs information to coinpetttivc LSPs 
regarding their interconnection riglits, options and methods 
Singlc document aids utility o f  informalion and provides benefits over reliance 
solely on tarifs 

9 ANSs are other features that BOCs may claim are outside of ONA but that are 
useful to lSPs 
OSS capabilities (service order entry and status, trouble reporting and status, 9 

Iv COMfcITER 111 Open Network Architecture (“ONA”) Requirements (Applicable to tlie ROCs) 

diagnostics, monitoring, testing, network configuration and traffic data collection) 
should be classified as ONA services 

EX PARTE PRr5ENTATION OF EARTHLINK, MCI AND AOLTIME WARNER, CC DOCKETNOS 02-33,95-20,98-10 APRIL 30,2003 



r ~ ~ ~ ~ . -  __ ~~~~ ~~ - 

-~ * Uasic H3uirernent  I-lP Descri tion ’ 

~ 1 
3 IiOC illlist have procedures for BOC must h a w  procedurcs to ciisurc t l ia l  iiistallalioii and niainteiiaiice o f  ONA 

’ iioiidiscriiiiinalory i i i s~a l la t io i i  a n d  
I 

iiiaiiitciiancc orONA services. including 
oss 

services is nondiscriminatory. rcqucsts (iiicltidiiig trouhle Lickcts) are takcii on 
first-coiiie- first-served basis. and tliat standard intervals Tor routine installatioiis 
arc made public 
If  requircd, letters o r  authorization prior to initiation of CNS service may not hc 
discriniinatory 
Rcsale restrictions may not be discriniiiiatory 
OSS may not be discriminatory and BOCs must discuss thcir ability to d e r  sticli 
sewiccs 111 thc future 

1 

1 

~_ - 

V COMPUTER / I /  ONA Frocediiral Reqiiiremcnts (Applicable to thc BOCs) 

U a s i c ~ i i i r e i i i e n  t 
h O C  m u s t  file and maintain O N A  tilan at 

104 KC 2d ~ S R ,  1n64.1067 (19x6) 
iiiiist ~irovidc 90-day notice and 

ohhiti FCC approval prior to ONA plaii 
alllcndlllcnl 

I 

1 104 FCC 2d 958, 1068 (1985). I 3  FCC Rcd 6040, 

BOCs must specify procedurcs for ISPs to 
6086 (I 998) 

I 
request and receive new ONA services 
(1  20-day process); BOCs must honor ISP 
rcqucsts for NIIF technical assistance to 
evaluate feaslbility of new ONA service 

104 FCC Zd 958, 1066 (1986); 4 FCC Rcd I ,  1 3 9 1  
(198% 5 FCC Rcd 3084,3091 (1990), 6 FCC Rcd 
7646,7654 (1991); 13 FCC Rcd 6040,1183-84 
1 199x1 

escription 
Requircs regulatory revicw and approval o f  BOC proposed ONA plan In ordcr to 
rclieve BOC of requirement to file a CEI Plan for each enhanced service that i t  

offers. 

The 90-day Lime period is necessary to pcrmit [SPs to dcvelop new offerings on a 
competitive basis since without the CEI Plan, ISPs will not have specific notice 
that a carricr is offering a new enhanced service. 

BOCs must provide new elements to ISPs i f lSP caii show (1 )  market demand, (2) 
technical and cost feasibility, and ( 3 )  utility to ISPs. The BOC must describe i n  

detail the cntena that i t  will use in determining when an ISP inquiry constitutes a 
complete request for a new ONA service and provide an evaluation of whether it 
will provide the service or the specific reasons for not offering a given service. I f  
an ISP finds the BOC response unsatisfactory, i t  may seek redress from the FCC 
by filing a petition for declaratory ruling. 

EX I’ARTT PRrSENTATlONOF EARTHLINK. MCI AND AOI.TIME WARNER, cc DOCKETNOS 02-33,95-20,98-1O APRIL 30, 2003 



SUMMARY ni FCC COMPWER INQUIRY REQUIREMENTS 
l ' \ r , i  6 

l I ,  T-rc KCCI 7646,7649-7050 (1991)  

I 
I 

i 5 
I ONA icport 

BOCs required to provide Semi-Annual 

technologically infeasible, SS?, Intelligent Network (M), aiid ISDN dcployment 
information; ncw ONA scrvices availahle via SS?, IN and ISDN; progress at NIIF 
on long-terni uniforniity issues; progress on providing 1SPs with BNA, calling 

OSS, list of BSEs used hy BOC's ISP. unbuiidling ofnew technologies. 

Rcport should conlain: consolidated matrix of  ONA services i n  federal and state 
tariffs, ONA Services Uscr Guide; updated inforniatioii on I 1 8  categories of 

number ID and call detail services, progrcss on dcveloping OSS aiid ISP access to 

1 

 APRIL^^. 2003 

104 in- ~ 9 s ~ .  i n s i o s 6 .  I O M ( I O R ~ )  

7 BOCs rcquired to file an Annual affidavit 

3FCCRcd1150, 1161," 154(1998) 

total orders, total and percent due date missed, and average intervals. 

. I fBOC affidavit demonstrates that i t  lacks ability to discriminate i n  installation or 
maintenance, then i t  niay file Quarterly Nondiscrimination Report 


